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R (C)  -v-  SECRETARY OF STATE FOR JUSTICE

LEGAL SUMMARY OF JUDGMENT


SHORT SUMMARY

1 On 28 July 2008, the Court of Appeal
, gave judgment in R (C) –v- Secretary of State for Justice on an appeal from the judgment of the Divisional Court [“DC”].
   This significant ‘test case’ decision deals with the legality of both the procedures for making and the substance of statutory Rules empowering the use of physical restraints and removal from association of children in custody in Secure Training Centres [“STCs”], as well as the discretion of the Court in judicial review proceedings to afford/withhold relief when confronted with unlawful delegated legislation.  

2 At first instance, the DC had held (in unappealed findings which therefore still stand), that the Secure Training Centre (Amendment) Rules 2007 [“the Amendment Rules”],that allow the use of physical restraints on children and/or their removal from association in order to ensure ‘good order and discipline’ [“GOAD”], were made unlawfully because the Secretary of State for Justice [“SoS”] had failed to consult the Children’s Commissioner and failed to conduct a race equality impact assessment, pursuant to s71(1) Race Relations Act 1976.  Notwithstanding these findings, the DC, in the exercise of its discretion, declined to actually quash the Amendment Rules.  

3 C appealed and was strongly supported at Court by interventions from both the Children’s Commissioner and the Equality and Human Rights Commission.  Allowing the appeal, the Court of Appeal
:

(1) quashed the Amendment Rules on the basis that they were unlawful for the reasons given by the DC, and that the rule of law and proper administration of race relations law required that they be quashed (paras 55, 83, 84, 85, 87);

(2) additionally held that the Amendment Rules violate Article 3 (torture, inhuman and degrading treatment or punishment) and Article 8 (respect for private life) of the European Convention of Human Rights [“ECHR”] and were, therefore, incompatible with the Human Rights Act 1998 (paras 79, 82, 83, 84, 85, 87).

ISSUES IN THE APPEAL
4 The case concerns amendments made to the Secure Training Centre Rules 1998
 by the Secure Training Centre (Amendment) Rules 2007
 [“Amendment Rules”] which came into force on 6 July 2007.  The Amendment Rules were made in the wake of and were said by the Government to be in response to inquests, held in 2007, into the deaths of two children in STCs, which are privately managed secure facilities for children aged 12-17.  The inquests had concerned the deaths of Gareth Myatt on 19 April 2004 and Adam Rickwood, on 8 August 2004.  Gareth had died from asphyxiation while being restrained by staff at Rainsbrook STC.  Adam was found hanging in his room at Hassockfield STC after he had been subjected to restraints by staff.  

5 Prior to the amendments, the rules required that physical restraints and/or removal from association, could only be used if it was necessary in order to prevent the occurrence of objectively well-defined outcomes, for example injury to themselves or others, escape, or significant damage to property.  The Amendment Rules added a new and apparently broad criterion, enabling the use of these powers in order to ensure “good order and discipline” [“GOAD”].

6 C brought test proceedings by way of judicial review to challenge the legality of the amendments and to quash them.  The DC held that the Amendment Rules had been brought unlawfully in that:

(1) the SoS had proceeded on the basis that he was not, in reality, making a change to the circumstances in which the powers could be used: that was a clear error, the DC “unhesistatingly” characterised the Rules as effecting a “significant change in policy” (DC, para 35);

(2) if the SoS had properly faced up to the change being made, then he would be under a duty to consult at least the Children’s Commissioner before making the Rules (DC, paras 29-35; Court of Appeal, para 36); 

(3) SoS had also erred in bringing the Amendment Rules in without first conducting a race equality impact assessment pursuant under the Race Relations Act - such assessments are required in order to ensure that significant changes in policy do not have a discriminatory effect (DC, paras 36-39).

7 However, the DC rejected C’s case that the Amendment Rules were contrary to Articles 3 and 8 ECHR (DC, paras 40-46).  In addition, in the exercise of its discretion, the DC declined to grant relief in the form of quashing the Amendment Rules (DC, paras 48-52).  In so doing, the DC was influenced by the fact that SoS had commissioned a wide-ranging review into behaviour management across the juvenile estate and that, albeit only after judgment, SoS undertook to conduct a race impact assessment.
   

8 C appealed.  SoS did not cross-appeal on the findings made adversely to him.  The issues before the Court of Appeal were, therefore, whether:

(1) having regard to its findings regarding the legality of the procedure by which the Amendment Rules were made, the DC should have quashed them;

(2) exercising its own judgment, the Court of Appeal should quash them; 

(3) the Amendment Rules were also unlawful pursuant to Arts 3 and 8 ECHR.

JUDGMENT OF THE COURT OF APPEAL
 

9 The essential findings of the Court in its judgment handed down on 28 July 2008, were as follows (paragraphs references are to those of the court of Appeal).  

Critical observations

10 The Court of Appeal made the following observations important to its ultimate decision.
 

(1) Gareth Myatt, a six and a half stone fifteen year old, was asphyxiated while being restrained in an approved hold by three members of staff.  The attitude of officers to him was outrageous (see further the publically available report of the Joint Committee for Human Rights [“JCHR”] for more details)(para12). 

(2) Adam Rickwood hung himself shortly after being restrained by use of the nose distraction technique.  The circumstances in which that technique came to be used were thoroughly examined by the Serious Case Review Panel of the Lancashire Safeguarding Children Board [“SCRP”] who found that it was probable that Adam should not have been restrained (para 12).

(3) The above evidence and that which emerged at the Myatt and Rickwood inquests concerns that Physical Control in Care [“PCC”] restraints were being used where the Rules did not authorise it (therefore unlawfully) and that PCC techniques were being used that were inappropriate, excessive or forbidden (para 13).

(4) Prior to the Amendment Rules, restraints were being used contrary to both the Rules then in place and the private contracts established between STCs and the Government.  At the Rickwood Inquest, Hassockfield STC tried to argue that it could use these powers for GOAD, but this was incorrect.
  The unauthorised use of such powers was clear from the evidence given in this case by Trevor Wilson-Smith, who was the Director of Hassockfield STC and, as such, an employee of SERCO, the private contractor concerned (paras 13-15).

(5) SoS, who is responsible to ensure those in custody are not treated unlawfully, was required to give thee above matters immediate attention, but there is no sign that SoS had acted to make it clear to his private contractor that their approach was in breach of their contractual obligations (paras 13, 15).

(6) SoS could not argue, as he had tried to do previously, that he introduced the Amendment Rules simply to ‘clarify’ the legal position – they had been made deliberately in order to change the legal position so as to make restraint/removal for GOAD purposes lawful.  It was done in order to legitimise the (unlawful) practice that the evidence had revealed had prevailed before the amendments were made (paras 17, 37).

(7) Before the Court of Appeal, SoS had changed tack and now tried justify the amendments on the basis that there would be serious problems, even anarchy, in the safe running of STCs if the powers could not be used for GOAD.  However, SoS himself had provided no evidence to justify this approach; his case was based on assertion.  The Court regretted that SoS now relied, for the first time, on the evidence of Mr Wilson-Smith (para 24).  The Court noted that others, including the SCRPs, the Children’s Commissioner, the NSPCC, had reached very different conclusions to those of Mr Wilson-Smith and it also noted that Mr Wilson-Smith’s evidence was inevitably tainted by his need to justify the system used following the strong criticism of the STC under his management in the wake of Adam Rickwood’s death, hence the aggressively justificatory tone of Mr Wilson-Smith’s statement.  Accordingly, SoS could not establish that there was a need for the powers contained in the Amendment Rules in order to ensure the safe running of STCs (paras 18-27).

(8) The fact that SoS was presently conducting a review which he himself said may itself remove restraints in order to achieve GOAD, also showed that the amendments were not essential to the safe running of STCs (para 28).

(9) Allocation of children to STCs and Local Authority Secure Children Homes [“LASCHs”] is interchangeable and restraints for GOAD are not available in LASCHs – therefore it is difficult to see why it is essential in STCs (paras 29-34).

Relief

11 For the following reasons, the Court of Appeal held that the DC was wrong not to quash the Amendment Rules: 

(1) In judicial review proceedings concerned with the legality of delegated legislation, as in cases concerning individual administrative decisions, the court has a discretion to withhold relief if there are pressing reasons for not disturbing the status quo.  Delegated legislation does not enjoy a protected position in relation to this exercise discretion.  If anything, the imperative that public life should be conducted lawfully suggests that it is more important to quash generally applicable legislation that has not been made lawfully (paras 41, 85).  When delegated legislation is found to be ultra vires, it should normally be quashed and it will only unusually be allowed to stand.  It will not normally be allowed to stand if certain checks, which should have been carried out beforehand, are only made subsequently (para 85).

(2) The fact that the claimant himself was no longer at risk was irrelevant to the question of relief as the proceedings were in the nature of a test case (para 43).

(3) The fact that there had been an informed parliamentary debate on the Amendment Rules was not a reason to withhold relief.  It is not Parliament’s role to control the legal obligations that rest upon the executive prior to laying legislation.  That is the role of the courts (paras 45-47).

(4) The fact that there was to be a wide-ranging review into the matters the subject of the Amendment Rules was also not a good reason to withhold relief.  The review was to look at the merits of the use of restraints; whereas the case concerned the legal procedure by which their extension to GOAD had been effected (para 48).

(5) The failure by SoS to conduct a race equality impact assessment was a serious matter.  Leading Judges have recently underlined the importance of conducting such assessments; it would send out the wrong message to allow the Rules to stand on the basis of an assessment belatedly carried out.  In general terms, it would be wrong if delegated legislation which should never have come into force, had their life prolonged (paras 48-50, 86).  There are significant numbers of black and ethnic minority children in STCs  (para 39) and, although the failure to conduct an impact assessment was the result of a SoS’s mistake (ie as to the nature of the changes he was introducing – see above), it was a very surprising mistake that the Court did not see how the SoS could have made.  The fact that the Rules effected a change in policy, therefore necessitating an assessment, was “plain” (para 49 with reference to para 37).

(6) An assessment had been completed four days before the hearing in the Court of Appeal (a year after the Rules were laid) and it could not be right that a survey that should have been produced to inform the mind of government before it took the decision to introduce the Rules was only produced in an attempt to validate a decision that had been taken (Note: the Equality and Human Rights Commission, intervening in the case, made strong written submissions to the Court to the effect that the assessment that had been belatedly carried out was, in any event, wholly inadequate.  The Court evidently did not see the need to rule on those submissions).  

12 The Court further held that it should itself quash the Amendment Rule because: 

(1) the Court itself could form a view as to the proper course to be followed now: the Court of Appeal was not restricted to only interfering with the DC decision on restrictive ‘Wednesbury’ grounds (para 51);

(2) the possibility of future changes of policy (held out by the general review that had been commissioned – note the review had reported but the SoS was not prepared to reveal its contents) could not affect the procedural illegality of the manner in which the Rules had been brought (paras 52-53);

(3) SoS could not sustain his suggestion that there would be positive difficulties in the safe running of the Centres if the Rules were not quashed (para 53, with reference to paras 18-28 and see general findings above);

(4) the failure to conduct a race impact assessment was of very great, substanstial (not merely technical) importance (para 54);

(5) accordingly, the rule of law and the proper administration of race relations law required that the Rules be quashed (para 55).

Human rights

13 As to Article 3 ECHR, the Court of Appeal found:

(1) Special obligations are imposed on the state in relation to Article 3 where the subject is young, vulnerable and dependent on the state because they are deprived of their liberty.  Such obligations must also be read in the light of the Convention on the Rights of the Child which requires that children be treated with dignity (paras 58-59).

(2) The Court was disappointed by the lack of respect shown by SoS to views of the UN Committee on the Rights of the Child, which is charged with monitoring state (including UK) compliance with the obligations under the Convention on the Rights of the Child, and which had precluded the use of pain in order to control juveniles.  Further, although SoS denied that he used ‘violence’ against children, that is what restraints in the form of distraction techniques were.  All this, in turn raised “serious doubts” about the degree of SoS’s understanding of his obligations under Art 3 ECHR (paras 60-61). 

(3) Pain distraction techniques are not compliant with Art 3; they were degrading and/or diminished the trainee’s dignity.  It could also be seriously suggested that restraints generally were not compliant with Art 3 if they were not justified and, in any event, restraints can threaten yet more serious consequences as was seen in Gareth Myatt’s case (paras 62-64).

(4) The use of restraints in STCs, authorised by the Amendment Rules, involved in itself and by its very nature, conduct engaging Art 3 ECHR.  The question was not therefore, as SoS had tried to contend, whether there was any ‘future risk’ of Art 3 violation constituted by the policy or Rules (paras 68-69).

(5) However, even if one adopted the test proposed by SoS based on the decision in R (Munjaz) –v- Mersey care NHS Trust [2006] 2 AC 148, of whether the Amendment Rules created a ‘significant risk’ of treatment which could breach Art 3, the facts of the present case demonstrated that such a risk was made out (paras 69, 78, 87).  In particular, the Court rejected SoS’s submission that the Court had to assume that any published policy (such as a Code of Conduct) that ameliorated and regulated the circumstances in which restraint would be used, would be respected by officers on the ground.  The Court had to look at the reality and practice, and it found a range of reasons for scepticism that there would be any restraining influence in this case: (a) the Amendment Rules were open-ended in terms; (b) there was no guidance on what forms of restraint were authorised for particular purposes and SoS could offer no undertaking not to use pain distraction techniques for GOAD; (c) there was a history in STCs of disobedience to legal and contractual requirements (see above); (d) staff needed very clear-cut guidelines about when and for what purposes force may be used and the use of an inherently vague, ill-defined justification (‘GOAD’) would aggravate the existing problem; (e) the JCHR and the SCRP found inappropriate and unauthorised conduct by officers in the Myatt and Rickwood cases; (f) copies of the PCC (restraint) Training Manual are not available to staff on the ground, only trainers; (g) there had been no indication that the JCHR’s criticism of the nature of the training made available to staff was being attended to (paras 70-78, 87).

(6) SoS had failed to demonstrate the necessity of the use of restraints on children for the purposes of GOAD (para 79 with reference to paras 20-34 and see also para 88 – see the reasons given in the general findings above).

14 As to Article 8 ECHR, the Court of Appeal found (paras 80-82):

(1) the Amendment Rules constituted an interference with the right to respect for private life;

(2) although the phrase ‘GOAD’ could qualify as ‘law’ for the purposes of one of the requirements of Art 8(2) ECHR, the amendments had not been shown to be necessary for the reasons given above and the Amendment Rules were therefore in violation of Art 8 in addition.

17
Therefore, the Amendment Rules also fell to be quashed on the grounds that they were incompatible with Articles 3 and 8 ECHR (paras 79, 82, 83, 87).

� per Buxton LJ, Tuckey LJ, and Keene LJ


� per Maurice Kay LJ and Burton J; the decision of the Divisional Court was given on 8 February 2008


� Leading judgment given by Buxton LJ, with whom Tuckey LJ agreed, concurring judgment of Keene LJ


� SI 1998 No 472


� SI 2007 No 1709


� The findings of the Divisional Court are summarised in the judgment of the Court of Appeal at paras 35-39.  


� The appeal was 


heard over 16-17 July 2008.  


� It is apparent from paragraph 34 that the Court determined that the following features were important to its conclusions


�Hassockfield STC had attempted to argue that, even before the Amendment Rules, STCs had power to use  the powers for the purposes of GOAD pursuant to section 9, Criminal Justice and Public Order Act 1994.  That was not an argument raised by the SoS in this case and, in any event, both the DC (DC, paras 14, 35) and the Court of Appeal (para 15) rejected the suggestion as wrong in law.
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