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HHJ Stephen Davies:
1. This is a renewed application for permission to bring these judicial review claims.  The claims are made by Mr John Knowles and Ms Nadine Knowles in separate proceedings which have been joined together.  They came before Supperstone J for determination on paper and, by an order made on 21 February 2012, he refused permission for each claimant to bring these proceedings against any of the three named defendants. 

2. The claimants have renewed their application for permission to an oral hearing.  In support of their application they have, through their counsel Mr Rutledge, produced an Amended Statement of Grounds and a joint skeleton argument.  I have also had the benefit of helpful oral submissions from Mr Rutledge as well. 

3. The first defendant is the Valuation Office Agency.  It has filed an Acknowledgement of Service with detailed grounds for defending, and I have had the benefit of a skeleton argument from their counsel, Mr Strachan, together with helpful oral submissions from him today.  The second defendant, Lancaster City Council, put in an Acknowledgement of Service, again with detailed grounds, but they have not put in any further representations for today’s hearing or attended before me today.  The third defendant, the Secretary of State for Work and Pensions, also put in an Acknowledgement of Service with detailed grounds and I have the benefit of oral submissions from his counsel, Mr Karim, today.  

4. In short, both claimants are members of the Romany gypsy community who have lived in caravans in the Lancaster area for all of their life.  Mr Knowles is the father in law of Ms Knowles, and they now live on adjoining sites at a private caravan site in the Lancaster area.  Having moved from a local authority site as a result of problems with lawlessness and anti-social behaviour, they moved to this privately run site in 2010.  They are happy living there but the difficulty is that because neither of them are in employment they are both dependent on housing benefit to pay for their site fees.  Their complaint is that the assessment of their housing benefit as conducted by rent officers employed by the first defendant has resulted in an assessment of the relevant local reference rent, used to arrive at the amount of housing benefit they receive from the second defendant, which is significantly less than the amount which they have to pay to the site owner.  It appears that they have to pay the site owner something in the region of £80 a week, whereas they receive something in the region of £43 a week and that therefore they have to make up the shortfall from their own modest resources.  Their complaint in summary is that this places them in the medium or long term in a very difficult position whereby they will simply be unable financially to continue to stay in that or any other privately run caravan site, and would therefore be unable to carry on with their gypsy lifestyle, living a caravan lifestyle rather than in conventional houses.

5. In short their argument is that the housing benefit scheme, as it currently stands, and under which applications for housing benefits are made by members of the gypsy community who rent pitches on privately owned caravan sites, is discriminatory and interferes with their human rights because it fails to make any or any proper allowance for the fact that the costs of providing caravan sites appropriate for gypsies is higher than the costs of providing similar sites for those who are not members of the gypsy community.

6. There are a number of different grounds of challenge made against the different defendants, but there is one common complaint made against all three of them which it is convenient to deal with first.  That is a claim that the effect on them of the decisions made in relation to the ascertainment of their housing benefit is concerned is such as to breach their rights under the European Convention on Human Rights.  

7. There is no dispute between the parties as to basic structure of the scheme with which this case is concerned.  The position in short is that there is a distinction drawn in the housing benefit scheme as it currently exists between members of the gypsy community living on a site managed by a local authority (where housing benefit is paid through the rent rebate system with the effect that benefit may be paid up to 100% of the rent charged), members of that community living on housing association and county council administered sites (where housing benefit is paid without the amount having to be referred to a rent officer unless it is considered that the rent is unreasonably high), and members living on sites owned and managed by private landlords (where the rent on which housing benefit is to be paid must in each case be referred to the local rent officer for a determination as to whether the rent is a reasonable one for the market in which it operates).   That determination is arrived at by reference to the local reference rent for the category of property in question and it appears is almost always significantly less than the full rent charged, the reason being that there are costs incurred in the management of caravan sites intended and used by members of the gypsy community which are not incurred in other comparable caravan sites which the local rent officer may not take into account. 
8. The position so far as county council operated sites is concerned was changed in 2008.  Before that they were in the same situation as privately owned sites where rents had to be referred to the rent officer, but the change came about as a result, it would appear, of research which had been commissioned by the Secretary of State into the operation of housing benefit system as it affected gypsy and traveller communities.  I have been taken to the report produced by Mr Michael Wagstaff published in 200 from which it is clear that a number of alternatives were discussed.  The one which was implemented by government in 2008 was that whereby the position in relation to county council-controlled sites was more closely assimilated to that relating to local authority sites.  The alternative proposal, which was not implemented, was one under which there should be an enhanced allowance of a fixed sum per week per pitch for claimants occupying private caravan sites, in recognition of the extra management costs associated with gypsy and traveller caravan sites.  
9. I have been taken by Mr Karim to the explanatory memorandum to the  Housing Benefit and Council Tax Benefit (Amendment) (No 2) Regulations 2008, in particular to paragraphs 7(2), 7(3) and 7(4) thereof, which confirms that the purpose of the change to gypsy and traveller county council sites was to remove the anomaly to which I have referred as previously existed as between local authority and county council run sites. 

10. It is stressed by the defendants that it is clear that, following the consideration which government undoubtedly gave to that report, a conscious decision was made not to implement the alternative recommendation of an extra allowance across the board for all gypsies and travellers in caravan sites, whether provided by county councils or privately managed, but instead to implement the alternative option.  In order to give some explanation of the numbers involved, I should say that the position appears to be in very broad outline that some 40% of the gypsy and traveller community are accommodated on local authority or county council sites, another 40% on privately owned sites, and the remaining 20% either on sites owned or leased by the occupants themselves, sometimes of course in breach of planning permission and thus potentially only temporarily, or moving from place to place.
11. I have referred to the genesis of the current regime in some detail because it seems to me to go to the very heart of this case.  The claimant's argument under the ECHR is founded very substantially on the decision of the Court of Appeal in AM (Somalia) v Entry Clearance Officer [2009] EWCA Civ 634.  The claimants contend that in that case the Court of Appeal applied a decision of the European Court of Human Rights in Thlimmenos v Greece [2001] 31 EHRR 15, where it was held that the obligation under Article 14 of the Convention not to discriminate in relation to freedoms and rights guaranteed by the Convention was not just a positive obligation to treat like cases alike, but was also a negative obligation not to treat cases which were not alike as if they were alike.  In short, the claimants argue that the effect of that decision is that if it is established that a particular category (in this case, members of the gypsy community) had objectively demonstrated differences from the community at large, then a failure to make special provision to deal with those differences could in itself amount to discrimination.  
12. The decision of the Court of Appeal related to the application of paragraph 281 of the Immigration Rules as it then was, which required non-UK nationals seeking to join their spouses who were UK nationals in the UK to demonstrate that they could maintain themselves and any dependents adequately without recourse to public funds.  It was held by the Court of Appeal that the operation of this rule was in principle capable of being discriminatory on the grounds of disability, because it failed to take into account the particular difficulties which those with disabilities had in maintaining themselves.  However, having held that in principle the rule was discriminatory, they also held that nonetheless the rule itself was justified, so that the claim failed.

13. In this case, by parity of reasoning I am persuaded that it is at least arguable that the way in which the housing benefit scheme operates in relation to members of the gypsy community occupying private caravan sites, in failing to make special allowance for the extra costs of managing those sites, could in principle be capable of being discriminatory.
14. Mr Rutledge, for the claimants, submitted that for the purposes of this permission hearing that was as far as I needed to go, and that any issue in relation to justification should properly be left for a full hearing.  Alternatively, he submitted that if it was necessary for him to show that he had an arguable case in relation to justification, he could do so by reference to the reasoning of the Court in the AM (Somalia) case.  On the other hand the defendants submitted that, whatever the position might be in relation to the engagement of Article 14, on any view it was simply impossible to contend that these regulations could even arguably be regarded as unjustified.

15. I say immediately that, with the benefit of the arguments and having been taken through the authorities and the evidence, I am quite satisfied that the defendants are right in their argument, and that it is simply impossible for the claimants in this case successfully to argue that this differential treatment cannot be justified.  I am in a good position today to make a proper assessment as to whether or not this point is arguable, and if I am satisfied, as I am, that it the point is simply unarguable by the claimants, then I should grasp the nettle and refuse permission.  
16. I have reached this decision for the following reasons.  First, it is quite clearly the case, as I hope I have demonstrated from the history to which I have referred, that the decision about what to do in relation to housing benefit, insofar as it affects members of the gypsy community such as the present claimants, is an area of social policy where the courts should properly be reluctant to interfere, save in cases where on any view it can be said that the relevant authority has gone outside the margin of appreciation which it enjoys.  In other words to interfere the court would need to be satisfied that it is unlawful and unfair for the authority to do what it has done.

17. Secondly, it is clear that the third defendant made a conscious decision when they implemented the 2008 regulations to draw a clear line between two different classes of claimant, between members of the gypsy community occupying publicly provided caravan sites and those occupying privately run caravan sites.  The courts have frequently recognised that the adoption of “bright line” rules cannot be criticised just because they might produce some hardship in individual cases at the margins.  That is something which was expressly referred to by Maurice Kay LJ in paragraph 25 of his judgment in the AM (Somalia) case.  Here, it seems to me, the Secretary of State has clearly taken the decision to draw the line between those members of the gypsy community who are on sites provided by local authorities or by county councils and those who are on private sites, rather than taking the decision, which he might have done, to draw the line between all members of the gypsy community, whether on local authority or county council sites or private sites, and all other housing benefit claimants.   As I have said, it is not as a rule the function of the courts to review or to second guess a policy decision of the executive as to where that line should be drawn.
18. Thirdly, picking up a factor which was considered relevant by Elias LJ when he came to consider the question of justification in the AM (Somalia) case, where the practical effect of making an exception from the general rule involves public expenditure the court should be particularly slow to require that to be done where it affects the distribution of national resources, regardless of whether or not the sum involved will be relatively small.  

19. Fourthly, in paragraph 68 of his judgment in that case Elias LJ referred to the particular caution which the court should exercise before interfering because, as he said was likely to be true of most indirect discrimination cases of this nature, it may be difficult to foresee what other potential claims of a similar kind there may be.  That uncertainty reinforces, said Elias LJ, the justification for a bright line rule.  Mr Rutledge submitted that that was not the case here, because it is clear that there is a sharp distinction between members of the gypsy and traveller community on the one hand and members of the general community.  But I am not, with respect to him, at all convinced that this is right.  What one is potentially concerned with here, it seems to me, is the wider question as to whether or not the application of the rent officer assessment system to privately owned rented properties, whether made of bricks and mortar or caravans or otherwise, could be said to be discriminatory not just in relation to gypsies but in relation to other classes of people who are at least on the face of it protected by Article 14.  One example that has been canvassed in argument is the possibility of tenants with disabilities where those disabilities require accommodation which is more expensive that the norm.  Indeed I have been told that there is a case presently under appeal in  the Court of Appeal a challenge to the housing benefit scheme on that basis by someone with a disability.  I consider that any decision which involves blurring the bright line the government has chosen to draw here between the private sector and the social control sector is potentially uncertain in its overall impact and, for that reason, to be avoided.

20. Fifthly, in the AM (Somalia) case there was some reference to the effect of additional administrative costs if an exception was required.  On the face of it that argument could also apply here if there was a difference between the way in which rent officers had to deal with assessments for privately operated caravan sites for gypsies differently from privately operated caravan sites generally, but I do not place too much weight on that.  
21. Sixthly, this is clearly not a case of direct or planned discrimination against the members of the class concerned, and it is clear from the judgment in AM (Somalia) that the absence of targeting will be a very important factor when determining whether or not any discrimination is justified.  
22. Seventhly, the last point that impressed Elias LJ in that case is that the Secretary of State was empowered in particular compassionate cases to exercise a discretion in favour of entry.  In this case it is common ground that the local authority does have the power under the Discretionary Financial Assistance Regulations 2001 to make payments by way of financial assistance to persons entitled to housing benefit who appear to require some further financial assistance in order to meet housing costs.  In such cases the authority has a discretion, both as to whether or not to make those payments at all, and as to the amount of the payments and the period for or in respect of which they are made.  Whilst it may well be true that there are financial constraints in relation to that fund, and whilst it may well be true, as seemingly it is in this case, that those payments may not necessarily be permanent, nonetheless the existence of that discretionary power is in my judgment relevant to the question as to whether or not the scheme as a whole is justified.
23. Finally, as Mr Strachan observed, the court should not lose sight of the fact that there is a significant difference between this case and both the Thlimmenos case and the AM (Somalia) case.  Here the claimants are seeking an additional financial benefit compared to those who do not fall within the same category as them, as opposed to seeking not to be treated in the same way as those who did not fall within that category where, because of their special circumstances, being treated the same would impact more unfavourably upon them.  In other words, the effect of allowing the claim in this case would be considerably greater in practical (and certainly in financial) terms than would have been the effect in the other cases. 

24. For all of those reasons, which I have given I am afraid at some length, I am satisfied that this case must inevitably fail on justification grounds as against all of the Defendants.

25. I also however need to say a few more points about individual aspects of this case applicable to individual Defendants. First, there is also a public law challenge on irrationality and/or Padfield grounds made as against the third defendant.  I am satisfied that since this is in reality founded on the special protection which it is said should be afforded to the special circumstances of members of the gypsy community, that ground stands or falls with the Article 14 ground, so that it also falls for the reasons which I have given.  But I am also satisfied, for the reasons articulated by Mr Karim, that in any event this challenge, which is a challenge to the relevant regulations introduced as long ago as 2008, must also fall on grounds of delay.  Although I would not have been satisfied in relation to delay if I had needed to consider that point on the ECHR ground, because I would not have been satisfied that the time period would necessarily have run from the date of introduction of the regulations, as opposed to the date when their operation adversely affected the individual Claimants, I am satisfied that time would run from that date in a public law challenge to those regulations themselves.

26. I should also indicate that I also accept an alternative argument in relation to the ECHR ground deployed both by the first defendant through Mr Strachan and by the second defendant in their detailed grounds of resistance, in short that the claim against them was misconceived because they were simply acting as they were obliged to act under the statutory housing benefit scheme in force, and had no discretion to act other than in the way they are mandated to do.  It seems to me that this is an unanswerable objection so far as they are concerned.  This is a case where the claimants have to say, and do say, that the housing benefit scheme itself is discriminatory against them.  If that is so, then the remedy which they seek must be, in my judgment, a remedy against the third defendant alone.  It could not be a remedy sought or obtained against the first or second defendants.  So, on that further ground alone, I would have rejected the claim for permission against them.

27. The final point I need to deal with applies only to the first defendant.  There is an alternative claim against the first defendant to the effect that the way in which the housing benefit scheme was applied so far as they were concerned was open to challenge, because they had, when deciding on what was the relevant area to search for evidence to produce the relevant local rent, chosen an area which was too small to provide a proper balance of properties, in particular a proper balance of caravan sites including sites on which accommodation was specifically provided for gypsies, the effect of which was to produce a result which was wrongly skewed too low.  However the difficulty with that argument, it seems to me, is that there is absolutely no evidence to support it.  Indeed, to the contrary, the Acknowledgement of Service put in by the first defendant set out a very detailed explanation as to what had been done by the rent officer not just on one occasion but on two or three occasions when redeterminations were requested by the Claimants, most recently going to the extent of asking a different rent officer to undertake the exercise with a fresh pair of eyes.  Secondly, it explained why the area which had been chosen had been chosen.  Thirdly, it explained that, in order to confirm that there was no injustice in choosing that area, there had been a cross-check by taking an adjoining area into consideration.  Fourthly, it explained why another adjoining area had not been taken into consideration due, it was said, to its not have a similar demographic.  
28. Finally it was said -- in my judgment rightly – that in those circumstances to allow the claimants to seek to pursue a claim by requiring the first defendant to produce data, or by allowing the claimant to produce expert evidence, would be in effect to allow the claimants to make a speculative claim based upon non-existent evidence and which was in any event fundamentally inconsistent with the thrust of their primary case, which is that the reason why the rent officers were producing figures which were too low was not because they were making individual errors but because they were constrained by the relevant regulations to not take into account costs specific to gypsy sites.  It seems to me therefore that this separate ground of challenge directed as against the first defendant really on any view was hopeless.
29. So, for all of those reasons, I am satisfied that the claimants have no real prospect of success and therefore that I should refuse permission.

MR STRACHAN : So far as costs are concerned you will see that Supperstone J made an order that the claimant pay the first defendant's costs in the sum stated. 
HHJ DAVIES :  Yes

MR STRACHAN :  I understand we have in fact received notification that the claimants are in receipt of legal funding, legal services funding.
HHJ DAVIES :  Yes 

MR STRACHAN :  So in those circumstances I believe I am forced to accept that it should be subject to the usual order, but I still ask for an order that the claimant pay the defendant's costs of filing the Acknowledgement of Service subject to assessment. I think the normal order refers to Section 11.
HHJ DAVIES :  Am I right in saying that, if I do not disturb the order of Supperstone J in relation to costs and simply make a further order that these should not be enforced without further order of the court, that avoids the need for any future assessment does it not.
MR STRACHAN : Yes.  I am just hesitant about that because I had at the back of my mind that the reason why the assessment is put off is that if we do the assessment now then that can then create a problem further down the track because you have a limited time to enforce an assessment.  
HHJ DAVIES :  I think it may be the other way round, and if you don’t make a request for an assessment within a specified time you then lose the right to obtain an assessment at all.
MR STRACHAN :  I am guided by your Lordship on that, and I am not going to take much time on it.
HHJ DAVIES :  Mr Rutledge., you presumably would seek an order for public assessment of your client's costs?

MR RUTLEDGE :  Yes an order in the usual form.  My only comments on costs generally are the ones I made in my reply as to whether they are entirely proportionate.
HHJ DAVIES :  Yes.  Well whilst I can see that the third defendant's costs are quite substantial, nonetheless I think a fair amount of work has gone into producing these Acknowledgements of Service, which have assisted me, so I am not going to disturb Supperstone J's assessment.  The order I will make is that paragraph 1 permission is refused.  Paragraph 2 the claimants shall pay the first defendant's costs of its Acknowledgement of Service and the third defendant's costs of its Acknowledgement of Service in any event, summarily assessed in the sum of £1840 and £6920 respectively, not to be enforced without leave of the court, the claimants being legally aided.  Paragraph 3, there be a detailed assessment of the claimant's publicly funded costs.  I think that deals with everything doesn’t it?
MR RUTLEDGE :  It does my Lord, thank you.

HHJ DAVIES :  Good, well thank you all of you very much for your very helpful arguments in a very interesting case.  I apologise again to you all for starting a little late.  






